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STATEMENT OF THE CASE
Nature Of The Case
Justin Tyler Savell appeals from the revocation of his probation and from
the order denying his motion for credit for time served.
Statement Of The Facts And Course Of The Proceedings
Savell pled guilty to two felonies (grand theft and public assistance fraud)
as part of a plea agreement wherein the state agreed to dismiss a third felony
count (offering a false or forged instrument), not bring additional charges, and
recommend that the sentencing court retain jurisdiction. (R., pp. 116-17, 121,
124-31.)

On September 9, 2015, the district court imposed consecutive

sentences of eight years with four years fixed for grand theft and five years
indeterminate for public assistance fraud, suspended execution of the sentences,
and ordered probation. (R., pp. 149-54.) Among the conditions of probation
Savell was ordered to have no violations of the law and to “immediately” serve
180 days local incarceration. (R., pp. 151-52.) The district court commuted the
jail time and released Savell on January 30, 2016. (R., p. 177.)
In March 2016, Savell committed the crime of grand theft by trying to sell a
trailer of equipment, with a total value of about $60,000, stolen from a concrete
pouring company, and his probation officer filed a probation violation report.
(R. pp. 178-85.) Savell admitted the probation violation. (R., pp. 203-04.) The
district court revoked probation and executed the sentence, retained jurisdiction,
and granted credit for 12 days served prior to entry of judgment and 135 days
credit for time served on the probation violation. (R., pp. 205-08.) When the
1

judge in the new grand theft case imposed a sentence and did not retain
jurisdiction, however, the court relinquished its retained jurisdiction. (R., pp. 20911.) Savell filed a notice of appeal timely from the entry of the order revoking his
probation. (R., pp. 212-14.)
After filing the notice of appeal, Savell filed a “Motion for Credit for Time
Served.” (Aug., pp. 1-3.) Relevant to this appeal, he requested credit for the
time served as a condition of probation. (Aug., p. 1.) He did not, however, rely
on the 2015 amendment adding I.C. § 18-309(2), which requires the granting of
credit for time served as a condition of probation. (Aug., pp. 1-3.) The district
court, citing cases from the Idaho Supreme Court and the Idaho Court of Appeals
for the proposition that it was not required to give credit for time served as a
condition of probation, denied the motion as an exercise of discretion. (Aug.,
pp. 4-5.) After the filing of the Appellant’s brief, citing the 2015 amendment
adding subsection (2) to I.C. § 18-309 for the first time, the district court sua
sponte applied the amendment and granted Savell credit for time served as a
condition of probation. (Second Aug., pp. 1-3.)
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ISSUES
Savell states the issues on appeal as:
1.

Did the district court abuse its discretion when it revoked
Mr. Savell’s probation?

2.

Did the district court err when it denied Mr. Savell’s motion
for credit for time served?

(Appellant’s brief, p. 3.)
The state rephrases the issues as:
1.
Has Savell failed to demonstrate that the district court abused its
discretion when it revoked probation?
2.
Has Savell’s claim that he was erroneously denied credit for time served
as a condition of probation been rendered moot?
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ARGUMENT
I.
Savell Has Failed To Demonstrate That The District Court Abused Its Discretion
When It Revoked Probation
A.

Introduction
The district court revoked Savell’s probation for the grand theft and public

assistance fraud convictions after Savell admitted violating his probation by
committing a new grand theft within two months of being released from jail.
(R., pp. 203-08.) Savell argues that committing a new felony theft “did not justify
revoking his probation” because the district court did not “adequately consider[]
the progress he made while on probation.” (Appellant’s brief, p. 5.) Savell’s
argument does not withstand analysis.
B.

Standard Of Review
The appellate court’s analysis of the decision to revoke probation is done

in two steps: first, reviewing the determination that probation has been violated
and, second, reviewing the determination that the violation justifies revocation of
probation. State v. Garner, 161 Idaho 708, 390 P.3d 434, 436 (2017). The
finding of a probation violation will be upheld if supported by substantial evidence
in the record, while the decision to revoke probation is reviewed for an abuse of
discretion.

Id.

“A district court’s decision to revoke probation will not be

overturned on appeal absent a showing that the court abused its discretion.”
State v. Sanchez, 149 Idaho 102, 105, 233 P.3d 33, 36 (2009). “In reviewing the
court’s discretionary decision, we conduct an inquiry to determine whether the
court correctly perceived the issue as one of discretion, acted within the
4

boundaries of such discretion and consistently with the applicable legal
standards, and reached its decision by an exercise of reason.” Id. at 105–06,
233 P.3d at 36–37.
C.

Savell Has Failed To Show Any Abuse Of Discretion
The facts underlying Savell’s felony grand theft and public assistance

fraud convictions are as follows: Savell stole 110,280 pounds of aluminum from
his employer and sold it as scrap for $59,897.95.

(PSI, pp. 10-11.1)

The

investigation revealed that Savell had also obtained $1,164 in food stamps based
on a fraudulent claim of having no money. (PSI, p. 11.)
Savell violated his probation by committing a new grand theft related to a
stolen tool trailer within weeks of his release from custody.

(R., pp. 177

(released January 30, 2016), 183-84 (sold stolen trailer on March 18, 2016).)
The stolen trailer and tools had a value of about $60,000. (R., p. 182.) Savell
sold the trailer, telling the buyer the trailer was homemade and under 2000
pounds (and thus exempt from certain title and registration requirements) when
neither representation was true (which the buyer learned at the DMV when he
tried to register the trailer). (R., p. 184.) When confronted, Savell told police that
he had been given the trailer as payment of a debt. (R., p. 184; compare Tr.,
p. 49, Ls. 7-8 (claiming he purchased the trailer).) At the time of the probation
violation admission and disposition, Savell had pled guilty to grand theft and was
pending sentencing for that crime and another grand theft actually committed the

1
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prior August, prior to the sentencing in this case. (Tr., p. 33, Ls. 16-19; p. 41,
Ls. 7-20.) The record amply supports the district court’s exercise of discretion.
Savell first argues that he “took responsibility for his poor decision to
purchase a trailer under somewhat suspicious circumstances” and “apologized to
his victims and their families.” (Appellant’s brief, p. 5.) These claims are based
entirely upon Savell’s representations at the hearing, which the district court
expressly rejected as dishonest and insincere. The district court noted that, at
the sentencing, it had concluded that Savell was “not taking any accountability”
for his crimes, and was still doing so in relation to his probation violation. (Tr.,
p. 53, Ls. 12-15; see also p. 29, L. 18 – p. 30, L. 4.) The court stated that none
of Savell’s representations regarding the facts underlying his probation violation
“rings true” or even “makes sense when you look at the facts.” (Tr., p. 53, Ls. 1523.) Savell had “zero credibility” with the court. (Tr., p. 53, L. 21.) Savell cannot
show an abuse of discretion by merely referring to his words at the hearing while
ignoring the explicit findings of the district court rejecting the sincerity of those
words.
Savell next argues the district court erred by not “adequately considering
the progress he made while on probation.” (Appellant’s brief, p. 5.) Specifically,
that he “had otherwise been compliant on probation” and that he had changed
himself during his incarceration. (Appellant’s brief, pp. 5-6.) While it is true that
Savell did not violate his probation other than by committing a new felony grand
theft, Savell violated his probation by committing a new felony grand theft. The
old joke, “Other than that, how did you enjoy the play, Mrs. Lincoln?” comes to
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mind. Likewise, the claim that Savell was a new and reformed man upon being
released from custody is incompatible with the fact that he committed a new
felony grand theft within two months of getting out of jail. Savell has again failed
to show an abuse of discretion.
II.
Savell’s Argument About Credit For Time Served Is Moot
“An issue is moot if it presents no justiciable controversy and a judicial
determination will have no practical effect upon the outcome.” Smith v. Smith,
160 Idaho 778, 784, 379 P.3d 1048, 1054 (2016) (internal quotes and citation
omitted).

“[T]his Court will not hear and resolve an issue that presents no

justiciable controversy and a judicial determination will have no practical effect on
the outcome.” Mitchell v. State, 160 Idaho 81, 89, 369 P.3d 299, 307 (2016).
Where a party receives redress of an alleged error through a Rule 35 motion, the
claim of error is rendered moot. State v. Gallipeau, 128 Idaho 1, 5, 909 P.2d
619, 623 (Ct. App. 1994).
Here the district court sua sponte reconsidered the motion and granted
credit for time served as a condition of probation.

(Second Aug., pp. 1-3.)

Savell’s appellate claim that he was entitled to credit for time served as a
condition of probation (Appellant’s brief, pp. 6-9) has been rendered moot.
Savell has also moved to withdraw this moot issue.

Based on the party’s

stipulation that the issue is moot, the state requests that it be dismissed.
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CONCLUSION
The state respectfully requests this Court to affirm the lower court’s order
revoking probation and executing Savell’s sentences for grand theft and public
assistance fraud.
DATED this 9th day of May, 2017.

_/s/ Kenneth K. Jorgensen_________
KENNETH K. JORGENSEN
Deputy Attorney General
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I HEREBY CERTIFY that I have this 9th day of May, 2017, served a true
and correct copy of the foregoing BRIEF OF RESPONDENT by emailing an
electronic copy to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.
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_/s/ Kenneth K. Jorgensen__________
KENNETH K. JORGENSEN
Deputy Attorney General
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